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European and External Relations Committee 

Human Rights Inquiry 

The Royal Society of Edinburgh 

Introduction 

1. The Royal Society of Edinburgh (RSE) welcomes the opportunity to respond 
to the call for evidence by the Scottish Parliament’s European and External Relations 
Committee to inform its Human Rights inquiry.   

2. The Conservative Party manifesto for the 2015 UK General Election 
contained the promise that, on forming a government, the party would work to repeal 
the Human Rights Act 1998 (HRA) and replace it with a “British Bill of Rights.”1  On 
achieving an overall majority in Westminster this proposal was announced in the 

Queen’s Speech on 27 May.2 

Key Points 

3. While the UK Government has committed to bring forward its plan for a United 
Kingdom charter of fundamental rights, without any draft proposals to examine it is 

too early for the RSE to provide anything other than a preliminary comment.   

4. The RSE is broadly supportive of the idea of enshrining our fundamental 
rights in a UK Charter of Rights.  This could be seen as recognising that fundamental 
(or human) rights are the birthright of the people of the UK and of those who have 

come to live here, helping the population to embrace the philosophy behind such 
rights and encouraging aspiration towards more stringent protections for individuals. 

5. However, the RSE is clear in its view that it would support only a charter of 
rights that maintained all of the protections currently enjoyed by those living in all 

parts of the UK under the HRA, though such a charter might provide, in addition, 
more wide-reaching safeguards and guarantees. 

Question 1 – What is your general view on the UK Government’s proposal to  
introduce a British Bill of Rights to replace the Human Rights Act 1998?  Do 

you think changes need to be made to the current human rights regime in the 
UK? 

6. The RSE notes that there is a view the HRA is not widely considered to be 
truly “British”, and that this weakens respect for it in the eyes of the public.  So the 

general idea of enshrining the inalienable rights of the individual into legislation 
which proclaims them as British Rights is positive, particularly if such rights in 
relation to due process and administrative rights were to be explicitly defined. 

7. We have concerns, however, about the practical consequences of repealing 

the HRA, not least because of the key position that the Convention rights have been 

                                                             
1 https://www.bond.org.uk/data/files/Blog/ConservativeManifesto2015.pdf  
2 https://www.gov.uk/government/speeches/queens-speech-2015  
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given in the legislation by which the powers of the devolved institutions are defined3.  
There appears to be no functional reason why the HRA could not be amended to 
define those rights more explicitly, if this is thought to be necessary or to add 

additional protections.  But if the HRA were to be replaced by a British Bill of Rights 
which defined fewer rights or offered less protection, the consequences for the 
devolved institutions would need to be examined very carefully.   

8. Any proposals for a British Bill of Rights should reflect the shared values 

which hold the UK together and should not weaken the rights of any group, or 
strengthen the position of the executive against the rights of the individual. The RSE 
would strongly urge the UK Government to consider how differing views across the 
regions and devolved administrations would affect the unity of the UK.  Human rights 

issues in Northern Ireland (and as between the governments and people of the North 
and South of the island) remain contentious, while any suspicion that action by the 
UK Parliament that could unravel the basis of the devolution legislation might well be 
met with hostility in Scotland and Wales. 

9. While the proposals have been referred to as a “British Bill of Rights”  in both 
the Conservative Party manifesto and in the Queen’s Speech, we note with some 
concern the use of the phrase “British Bill of Rights and Responsibilities” 4  in the 
Conservative Party policy proposal document.  It is imperative that human rights are 

considered to be fundamental and inalienable.  The suggestion, or implication, that 
such rights must be earned tends to weaken that concept.  

Question 2 – What rights, if any, would a British Bill of Rights have to contain?  
How would a British Bill of Rights interact with Scotland’s separate legal 

system? 

10. As long as the UK remains in the European Convention on Human Rights 
(ECHR) the treaty obligation not to weaken those rights must be respected, 
irrespective of whether this is through the current HRA or by enacting a new British 

Bill of Rights.  So long as that is the case, the RSE would endorse the addition of 
more wide-ranging protections above and beyond the ECHR.  A new charter of rights 
might also be used as an opportunity to recognise social and economic rights as well 
as a common understanding of what binds the United Kingdom together. 

11. The problematic nature of a precedent approach to rights must also be 
considered.  The rights and protections of the individual must be allowed to develop 
over time.  It is possible for a set of social values at a specific point in history to 
become inappropriately crystallised into law.  The UK has a tradition of making law 

incrementally to keep pace with social change. 

12. The RSE considers it inevitable that any new charter of rights would interact 
with and, unless care were taken, could disrupt the ways that the Convention rights 
operate in Scotland.  The formulation of rights in criminal law would have effects in 

Scotland distinct from those in other parts of the UK due to its separate legal system.  
The law and practice as regards trial by jury and corroboration, for example, are 
notably different in Scotland.  

                                                             
3 See Scotland Act 1998, sections 29(2) and 52(2). 
4 https://www.conservatives.com/~/media/files/downloadable%20Files/human_rights.pdf  
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13. We note that following the passage of the HRA in 1998 the Scottish 
Executive, as it then was, expended considerable effort and resources into ensuring 
compatibility with the Act.  Sections 29(2) and 57(2) of the Scotland Act 1998 prohibit 

the Scottish Parliament and Scottish Government ministers respectively from making 
legislation or acting in a way that is incompatible with “any of the Convention rights”.5  
Issues concerning compatibility in Scotland are formidable, as they extend right 
across the way the institutions of government operate. 

Question 3 – Arguments have been made that the current system does not 
sufficiently respect the sovereignty of parliament.  What are your views on 
this? 

14. The RSE considers that the accepted wisdom in many quarters that 

parliamentary sovereignty is at the centre of the UK constitution overstates the true 
position today.  The UK Parliament is far from autonomous or omnipotent, as in 
some areas such as in relation to the European Union and under the devolution 
legislation it has limited its own sovereignty.  Scots are represented by two 

legislatures with distinct jurisdictions, and further powers are exercised by the 
European institutions.  Furthermore, Article 46 of the ECHR commits the UK to 
“abide by the final judgment of the [European Court of Human Rights]” in a case to 
which the UK was a party.6  In reality, sovereignty is shared and has been for some 

time. 

15. Furthermore, the raison d’être of developing a system of human rights is itself 
inherently to restrict parliamentary sovereignty.  The protections provided by the 
ECHR serve as an acknowledgement that democratically elected parliaments are not 

infallible and can act without due regard to the rights of minorities and those who, for 
one reason or another, are unpopular or vulnerable.  However, the Human Rights 
Act was carefully drafted.  Rather than permitting the courts to overrule the will of 
Parliament, it provides the judiciary with the opportunity to advise Parliament that a 

statute is incompatible with the HRA and to allow action to be taken to remedy this.  
The human rights legislation currently in place in the UK illustrates a genuine 
concern for maintaining parliamentary sovereignty, while recognising that Parliament 
can sometimes be wrong. 

Question 4 – In addition, it has been suggested that the European Court of 
Human Rights has developed ‘mission creep’ expanding the European 
Convention on Human Rights into areas which it should not cover.  What 
views do you have on this argument? 

16. The RSE recognises that ‘mission creep’ is a possibility in all institutions.  It is 
certainly possible to argue that the Court has stretched the limits of its jurisdiction.  
But, as stated in answer to Question 2, it is unwise to crystallise social values from 
the specific period of history in which the Convention was drafted.  Social values and 

attitudes across the UK and the rest of Europe have changed significantly since the 
ECHR was drafted in 1950.   

                                                             
5 http://www.legislation.gov.uk/ukpga/1998/46/contents  
6 http://www.echr.coe.int/Documents/Convention_ENG.pdf 
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17. Two prominent, and oft-cited, examples in which the Court is accused of 
moving outwith its jurisdiction relate to prisoner voting and the territorial extent of the 
ECHR.   In separate rulings the Court found that a blanket ban denying the right to 

vote for prisoners violated the Convention, while it also concluded that the territorial 
jurisdiction of the Convention extended to those involved in the conduct of military 
action abroad.  These decisions were unwelcome to governments.  However, it 
would be unwise to use this fact as a pretext for weakening the protections that the 

HRA provides against abuse of the powers of the executive.    

Question 5 – What do you think the practical impact of the proposals will be in 
individual cases, for example as regards immigration policy, criminal law, or 
decisions made by public authorities? 

18. As clear proposals for what a British Bill of Rights might contain have not yet 
been presented, it would be premature for the RSE to comment on this question. 

Question 6 – What impact do you think any changes will have on Scotland 
more generally?  Would the Scottish Parliament have to consent to any 

changes under the Sewel Convention?  Could the UK Government act without 
consent of the Scottish Parliament? 

19. Under the Sewel Convention the UK Parliament will not legislate on any 
devolved matter without the consent of the Scottish Parliament.  Similarly, the UK 

Parliament does not alter the powers of Holyrood without the agreement of the 
Scottish Parliament.  It is disputable whether repealing the HRA and replacing it with 
a British Bill of Rights would alter the powers of the Scottish Parliament and require 
consent, should the legislation simply be rewritten without any changes to the rights 

that exist at present.  If any additional rights were to be introduced by a British Bill of 
Rights and be declared to affect the competence of the Scottish Parliament, this 
would require consent.  So too would any diminution from or qualification of the 
rights that apply to the Scottish institutions under current legislation.  This is because 

the Scottish Parliament and the Scottish Government are not empowered to pass 
any legislation or to act in a way that is not compatible with the HRA.  If the system 
of human rights changed across the UK, then the Scotland Act would need to be 
amended, with consent, to reflect the new terminology. 

20. The RSE believes that, whatever the technical position may be, the UK 
Government, if promoting a Bill of Rights for the whole of the United Kingdom, 
should seek to proceed with the support and consent of  the Scottish Parliament (as 
well as the devolved Assemblies of Wales and Northern Ireland).   

Question 7 – Do you think it would be possible to have different human rights 
regimes within the United Kingdom? 

21. The RSE considers that the idea of having different human rights regimes 
within the UK would be fraught with problems as shared human rights are built into 

the constitution of the UK.  The RSE fully supports the ability of the devolved 
institutions to construct their own separate justice systems and, if they wish, to 
supplement the protection of individuals within their jurisdiction with additional rights.  
But these systems must all be underpinned by the same fundamental human rights 

that apply throughout the UK. 
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Question 8 – What impact do you think the UK Government’s proposals will 
have on the UK and Scotland at an EU and international level, for example, 
within the Council of Europe? 

22. As clear proposals for what a British Bill of Rights might contain have not yet 
been presented, it would be premature for the RSE to comment on this question. 

Additional Information 

Consultation responses are produced on behalf of RSE Council by an appropriately 

diverse working group in whose expertise and judgement the Council has 
confidence.  This Advice Paper has been signed off by the General Secretary. 

Any enquiries about this response should be addressed to Craig Denham, Policy 
Advice Officer (cdenham@royalsoced.org.uk). 

All responses are published on the RSE website (www.royalsoced.org.uk). 

November 2015 
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